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NEPEZIMOBA

Po3BUTOK e(peKTUBHOrO IHCTUTYTY 3aXUCTy Y KpUMiHaAbHOMY
MPOBAAKEHHI CAYI'Y€ 3allOPYKOK ICHYBAaHHS CYy4YacHOI IPaBOBOI
A€pXKaBH, sIKa B 3MO31 rapaHTYBaTU CIIPABEAAMBUI CYAOBUI DO3TASIA
3 AOTPMMAaHHAM OCHOBOINOAOXHMX TPUHLUIIIB KPUMMiHAABHOTO
npoliecy, TakuX fAK 3MaraAbHIiCTb, pIiBHICTb CTOpiH, NPOMOPLIiil-
HicTh Ta iH. He3BakarouuM Ha 3HA4yHi HampallloBaHHA 3aKOHOAABLA
B HaIpPsAMKY TapaHTYBaHH:A IIpaBa Ha 3aXMCT, BCe X IPaBO3aCcTOCY-
BaHHS BIIPOBAapKEHMX HOPM BUCTYIA€ IHAMKAaTOPOM IIPOTAAMH Ta
iHIIMX yHOylleHb HeCYMICHMX i3 NepUIOLiAAIO, $IKa, Cepep iHILIOTO,
HoAsiTaAa y 30aAQHCYBaHHI IpaB CTOPOHU 3aXUCTY Ta CTOPOHU OOBMU-
HYBAQuy€HHs, Y HAAQHHI CTOPOHI 3axuCTy OiAbllle MOXXAUBOCTEN AAS
peaaisauii cBOro mpaBa Ha 3aXMUCT Ha BCiX CTaAisX KpUMiHAAbHOTO
npoBapXeHHsA. CbOTOAHI caMme IpaBMAbHe 3acTOCyBaHHsS KoHBeHii
IPO 3aXUCT MpPaB AIAMHU i OCHOBOIIOAOKHUX CBO0OA (Hapaai —
KoHBeH1is1) Ta mpelieAeHTHOI MPaKTUKM EBPOMENCHKOTO CYAY 3 TpaB
aoprHu (Hapaai — Cya, €CITA) pae 3Mory HaOAM3UTM CUTYALi, IO
CKAAAACh AASA CTOPOHM 3aXUCTY, AO NPUMHATHOI. IMmaemeHTauinHi
npoliecy I[OAO PEeAeBAaHTHOTO IOCAIAOBHOTO BIIPOBaAKeHHS Halpa-
LIIOBaHb €BPOIENCHKOI CIIABHOTY TPUBAIOTh B OiAbIIiN Mipi 3aBAsSKK
BITUM3HAHMM HAyKOBLM, INPAaKTUKYIOUMM TIpaBHMKaM Ta MiXHa-
POAHUM eKcIlepTaM, 5IKi BUCBITAIOIOTb HaraAbHi IpobAeMM Yy CBOIX
npausx, MASXOM y4yacTi y KOH]epeHLisX, KPYTAUX CTOAAX Ta iHIIMX
Ba)XXAMBMX 3aX0AAX Ta OOIPYHTOBYIOUM, IPOIOHYIOTb MO>KAMBI LIASIXU
ix mopoaanHsa. IlpaBo Ha 3axUCT B KPMMiHAaAbHOMY IPOBaA’KeHHi
MICTUTh 0araTo CKAQAOBMX IpaB, AOTPUMMAHHS SIKMX B CYKYIHOCTI
AO3BOASIE€ CTBEPAXKYBATU IIPO AOTPMMAHHA MIpaBa B LIiAOMY.

OpHieo i3 TakMX CKAAAOBUX BUCTYINA€ IIPaBO MiAO3PIOBAHOTO,
00BMHYBa4€HOr0 MATU 4Yac i MOXXAUBOCTI, HEOOXIAHI AAST MATOTOBKU
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CBOTO 3aXUCTY, epeabadeHe cT. 6(3)b KoxseHuii. B Toit ke yac, anie
npeniepeHTHa npakTuka €CITA A03BOAsie 3'sicyBaTu AilicHMIT 3MicT
AQHOTO TpaBa Ta BCTAHOBUTH, sIKi YMOBU (KpuTepii) MOBMHHI BUKO-
HYBaTUCb 3aAAsSl BCTAHOBAEHHsS (aKTy AOTpPMMaHHSI INpaBa sIK Ha
AOCTATHIN 4Yac, TakK i Ha AOCTaTHi MOXXAUBOCTI AASI TIIATOTOBKM ITO3UILIii
3aXMCTY CTOPOHOI OOBMHYBau€HHsS Ha BCIX CTaAIIX KpMUMiHaABHOTO
MIPOBAAJKEHHS.

BaxAuBO, 1[0 Ha AQHOMY eTami iCHye MpobAeMa 3aKOHOAABYOTO
BU3HAUEHHS Ta PO3YMIHHSA CYTHOCTI HOHATb «AOCTaTHiM yac» Ta
«AOCTaTHI MO>XKAMBOCTi» B KOHTEKCTi BUlile BKadaHOI HOpMU. Y 3B’s3KY
3 TUM, IO 3MICT AQHUX CKAAQAOBMX IpaBa PO3KPUBAETHCA y NMPAKTULI
E€CIIA aelo mo-pi3HOMY 3 OTASIAY Ha 00CTaBUMHU KOXKHOI KOHKpPEeTHOI
ClpaBM B poO3pi3i 00CTaBMH, IO CKAAAMCh, BUHUKAIOTb MPOTUPIYYS
I[OAO BM3HAUEHHA Ta 3aKpillAeHHA CaMOro 4Yacy Ta MOXKAUBOCTEN,
AKi OyAr © AOCTaTHIMM AASL MIATOTOBKM AO 3aXUCTy MiAO3PIOBaHUM,
O0OBMHYBauEHVM.

CBoew ueproroo, KpumiHaapHUII TpollecyaAbHMII KOAEKC YKpaiHu
(aaai — KITIK VYkpainu) MicTUTD AOCUTH OOMEXEHWIT Psip HOPM, sIKi
MOKAVMKAHI rapaHTyBaTU AOTPMMAaHHS NpaBa IMiAO3PIOBAHOTO, OOBUHY-
BAYEHOI'0 MATU YaC Ta MOXAMBOCTI, HEOOXIAHI AASL TIATOTOBKM MO3ULIT
saxucty. Boanouac, KIIK VYkpainu norpebye 3HauHOro BAOCKOHA-
aeHHs. Ilpo ue cBipunTb i unceabHicTp pimenp €CITA nportu Ykpainuy,
B SIKMX OYAM KOHCTATOBAHi CCTEMAaTUYHi MMOPYIIEHHs TpaBa Ha 3aXUCT,
30KpeMa, IpaBa rapaHToBaHoro cT.6(3)b KoueHuiii.

[lpobaemu 3abesmeueHHs peaaisauii mpaBa Ha 3axuUCT, B TOMY
4MCAi i TpaBa MiAO3pIOBaHOrO, OOBMHYBAYeHOIO Ha AOCTATHIiN yac Ta
MOXXAMBOCTI AASI TATOTOBKM CBOTO 3aXMCTY PO3TASIAQAMCH Y poboTax
TaKMX 3apyObKHMX BueHmx, sK AoBmpaca Bitkayckaca, Axepemi
Max6paiip, Ea Kerima, 3aza Hamopapse, ] Summers Ta HaljioHaAbHUX
BYEHMX Ta MPaKTUKyouux npaBHUKiB, sk IO.IT. Aaenina, T.B. babuun-
cpkoi, O.P. baaaypkoi, I.M. biryneus, H.A. bopxenpkoi, T.b. Biabuux,
T.B. BoromaniBcbkoi,  I.B.TaoBiok, FO.B.Top6, O.M. Apo3poBa,
I.B. Ay6iBka, O.B. Ayaxo, B.B. €Epoxina, B.A.3aBrypa, f.O. IBaHuub-
koro, H.C. Kapnosa, C.O. KoBaabuyk, O.I0. KocTiouenko, I.B. Kysinoi,
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MNepegmosa

O.I1. KyunHcpkoi, O.10. Aaub, 0O.B. MaaaxoBoi, 0O.B. Macawk,
M.I. Moropurinoi, B.T. Hop, ILM. OaunnoBoi, M.A. Iloropern-
koro, M.M. Iloropeunkoro, A.B.Ilonomapenka, B.O.Ilomearomxko,
C.0O. Ciuxo, €.B. CmuproBa, O.C. Crapenbkoro, B.M. Teprumnuxka,
0.0. Topbaca, T.I. Dyaen, O.0. I0xuo, O.I. fAHoBcbKOI Ta iH. Taka KiAb-
KiCTb AOCAiAKEHDb CBIAUMTD PO HAaraAbHy HeOOXiAHICTb BUpilIeHHS
iCHYI0YMX AASI CTOPOHM 3aXUCTY MPOOAEM SIK B 3aKOHOAAQBUYOMY IOAi,
TaKk i Ha IPaBO3aCTOCOBHOMY PpiBHi, sIKi M030aBASIIOTb MOXXAUBOCTI
TOBOPUTMU PO CIpaBeAAMBE CYAOUMHCTBO B YKpaiHi.

Bapro 3ayBakmTy, 1O CIeLiaAbHUX AOCAiAXKE€Hb, IOB’sI3aHUX i3
aHaAizom mpeuepaeHTHoi npaktuku E€CIIA Ta HalioHaapHOro 3axo-
HOAQBCTBa LIOAO 3acTocyBaHHs1 KoHBeHIii B yacTuHi 3abe3mneveHHs
npaBa IMiAO3PIOBAHOTO, OOBMHYBAYEHOIO y BUMHEHHI KPMMiHAaABHOTO
NPaBOMOPYIIEHHA MaTU AOCTATHI/l 4ac Ta MOXXAMBOCTI AAS IIATO-
TOBKM CBOTO 3aXMCTY sIK HEOOXiAHOTO eAeMeHTY IpaBa Ha e)eKTUBHUI
3aXUCT Ta, BIATIOBIiAHO, CIIPAaBEAAMBOTIO CYAOBOTO PO3IASAY KPMMi-
HAAbHOTO NIPOBAAXKEHHS, He IIPOBOAMAOCE. B ToIl JXe 4yac, BpaxoByoun
BaKAMBICTb Ta mpelepeHTHICTh BucHOBKiB ECITA, BKpait HeoOXiaAHUM
BOaYa€eThCs BU3HAYEHHS CYTHOCTI IIpaBa Ha AOCTATHIN yac Ta IpaBa Ha
AOCTaTHi MOXAMBOCTI (B Tilt Mipi, B sKill iX MOXXAMBO pO3MexXyBaTu),
BCTAaHOBUTM YMOBY, 3a SIKMX TaKi IpaBa OYAYTb BBa’KaTUCS AOTpUMA-
HMMU, B T.4. 3 BPaXyBaHHJIM MOXXAMBUX OOMeXKeHb, 3'5ICyBaTU 3B’530K
BKAa3aHUX IPaB 3 iHIIMMU CKAAAOBUMU MpaBa Ha e(eKTUBHUN 3aXHUCT.

[Tosasik Hapasi HEBUIIPABAAHO CTBEPAXYBaTU MHpo 3abe3nevyeHHs
3MaraAbHOCTi Ta DiBHOCTI CTOpPiH y KPMMiHAaABHOMY IPOBaA’KeHHi
YKpaiHy, iHCTUTYT 3axucTy Oe33amepevyHO MPOAOBXKYE MOTpeOyBaTH
3aKOHOAABUYOTO Ta IPaBO3aCTOCOBHOIO PO3BUTKY Ta YAOCKOHAAEHHS,
TO aKTYaAbHE AOCAIAJKEHHS, SIKe TapreToBaHE CaMe Ha IPUCKINAMBE
BUBYEHHs IpaBa, rapaHtroBaHoro crt.6(3)b KouBeHuii, sik B po3spisi
npaktuky €CITA, Tak i uepe3 npusmMy yKpaiHCbKOTO 3aKOHOAAQBCTBA Ta
[IpaBO3aCTOCYBAHHS € BKpall IPiOPUTETHYUM Ta «Ha 4aci».

[TpaBoBi muTaHHS, MOB's3aHi i3 peaaisalielo mpaBa mip03pioBa-
HOTO, 06BMHyBaquoro Ha AOCTAaTHill 4aC Ta MOXXAUBOCTiI AAS ITATO-
TOBKM MO3MLiI 3aXMCTy, MOTPEOYIOTb TAMOMHHOIO HAyKOBOTO aHAAi3y
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Ta BMMAralOTh ITOAAABIIOTO AOCAIAKEHHSI AASL BUPOOAEHHS CTiMKMX
OOIDYHTOBaHMX IPOMO3MLil IJOAO BAOCKOHAAEHHS YMHHOTO KPUMi-
HaAbHOTO IIPOLIECYaAbHOIO 3aKOHOAAQBCTBA Y YaCTMHI TapaHTy-
BaHHsA BKa3aHOIO MNpaBa, 1[0, CBOEI 4eprol, 3yMOBAIOE aKTYaAbHICTb
Ta OO0'€KTUBHY HEOOXIAHICTb Yy po3poOLi HayKoBO OOIPYHTOBaHOI
KOHLeNnLil peAeBaHTHOTO 3MICTy IpaBa IiAO3PIOBAHOrO, OOBMHYBa-
YEeHOTO0 MaTM 4acC Ta MOXXAUBOCTI, HEOOXiAHI AASI TIATOTOBKM 3aXUCTY,
rapaHTtoBaHoro cT.6(3)b KouBeHuii Ta ¢opmyBaHHs 00IpyHTOBaHUX
PEeKOMEHAALIi} IJOAO BUPIlIEHHS NMPOOAEMHMX HMUTaHb peraaMeHTallil
Ta peaaisallii AaHOTO IpaBa B YKpaiHi.

BucAoBAOIO VDY BASYHICTD 3a MIATPUMKY Ta Oe3LiHHI mopaau
AOKTOpLIi OPUAMYHUX HaykK, mpodecopui Ipuui BacumaiBhi I['AoBIOK,
AOKTOpL I0pMAMYHUX HayK, npodecopui TanHi KoctsautuniBHi Tere-
PATHUK Ta KAaHAUAQTLi IOPMAUYHUX HayK, AolleHTLi AHacracii Bixro-
piBHi ITiaAropoAMHCBKiTL.

CAoBa BEAMKOI BASIYHOCTI 3a yBary A0 MpobOAeMaTuKy, KOHCTPYK-
TUBHY KPUTUKY Ta AOOPO3UYAUBE CTABAEHHS BEABMUILIAHOBHUM pelieH-
3eHTaM MoHorpadii — KAaHAMAATY IOPUAMYHUX HaYK, podecopy Pomany
IropoBuuy Daaryri, AOKTOpLi OPUAMYHUX HayK, npodecopui Ipuni
BacnaiBHi TAOBIOK, KaHAMAQTY IOPUMAMYHUX HayK, AOLEHTY Biktopy
AHppiitoBuuy 3aBTypy.

OxpeMa TOASIKA KOAEKTMBY KadeApy KpMMiHaABHOIO MpoOliecy Ta
KpuMiHaaicTukuy OAECbKOIO AEp>KaBHOTO YHiBepCcUTeTy BHYTPillHIiX
CIIpaB.

BesmexxHa BASUHICTD MOIl pOAMHI, APY3M Ta KOA€raM 3a HeCKiH-
YEeHHY BipYy, HEOL[iHEHHY MIATPMMKY Ta HAaTXHEHHS.



P03p,in"1
3MICT OYHKUII 3AXUCTY )
B KPUMIHA/ZIbBHOMY NMPOLUECI YKPAIHU

1.1 KonuenT edeKTUBHOIO 3aXUCTY B KOHTEKCTi
crarTti 6 KoHBeH11ii mpo 3axucT npaB AOAMHY i 0CHOBOMOAOXXHUX
CcB000A Ta NIPpaKTHKYU EBPONEICBKOIO CYAY 3 IPaB AIOAVIHU

Posrasiparouy  IUTaHHS ePeKTMBHOIO 3aXUCTy Y KpMUMiHAAb-
HOMY TNpOBapXKeHHi YKpaiHu, CAip BUXOAMTH i3 po3yMiHHSA ¢YHKUIl
3aXMCTY SIK OOYMOBAEHOTO 3aBAQHHSMU KPMMiHAaABHOTO TPOBAAKEHHS
HalNpsIMKY AISIABHOCTI TIAO3pIOBaHOTrO, OOBMHYBaueHOro (MIACYA-
HOTI0), 3aCYAKEHOTO, BUIIPABAQHOTO, 0CO0M, IIOAO $KOI BeAEThCS
IIPOBAAXKEHHS i3 3aCTOCYBaHHS NPUMYCOBUX 3aXOAIB MeAMYHOTro abo
BMXOBHOTO XapaKTepy, IX 3aKOHHMX MPEACTAaBHMKIB Ta 3aXMCHMUKIB,
CIIPSIMOBAHOTO Ha: 3a0e3levyeHHs B3aKOHHOCTI Ta OOIPYHTOBAHOCTI
KPMMIHAABHOTO II€PeCAIAYBaHHS; BUSBAEHHS OOCTAaBMH, IO CIIPO-
CTOBYIOTb IiAO3PYy, BUIIPABAOBYIOTb OOBMHYBaueHOro (IiACYAHOTO),
BUKAIOYAIOTb 200 IOM'SIKIIYIOTb JIOTO BiATIOBiAQABHICTB, TTOM SIK-
IIVIOTh TOKapaHHsI Ta iHII HAaCAIAKM 3aCyAXKeHHsI 0cOoOM; HA OXOPOHY
0CO0MCTMX Ta MAlHOBMX IIPaB; Ha CIIPUSHHS 3aCTOCYBAHHIO iHCTUTYTY
peabiairanlii; a TaKo>XX HEAONYLIEHHs MOPYLIEHb Ta HEOOIPYHTOBAHMX
oOMexeHb IMpaB i CBOOOA TNpM 3aCTOCYBaHHI 3aXOAiB 3abe3meyeHHs
KPMMiHAaABHOTO TIPOBAAKEHHS], 1J0 PeAAi3yeThbCs 32 AOTIOMOTOI0 KPUMi-
HAaABHO-TIPOLIECYaABHUX 3aC00iB B (GoOpMi, peraaMeHTOBaHiil KpUMi-
HAaABHUM IPOLIeCYaAbHUM 3aKOHOAQBCTBOM'.

! Taosrok LB. KpumiHaabHO-TIpollecyaAbHi (yHKIIIl: T€OPETUKO-METOAOAOTIUHI 3acaau

i mpaxTMKa peaaisauii : Auc. ... AOKTOpa Iopua. Hayk : 12.00.09. Oaeca, 2016. C. 368-369.
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€BpOMENChKUMY  CTaHAAPTAMM  3a0e3leveHHs] TpaB  AKAMHU
y KpUMiHAABHOMY TIPOLIECi € TIOAOKEHHS, 10 BiAOOpaXkaloTb 3araAbHi
OpMHUMIN | HpakTUKy 3a0e3levyeHHs INpaB AAUHM, BCTAHOBAEHI
KoHBeHIi€l0 PO 3aXMCT NpaB AIOAMHM Ta OCHOBOIIOAOXXHUX CBOOOA
(Hapaai — KouBeHuis) i mpotokoaamu Papu €Bponu A0 Hei, a TaKox
yXBaAeHMMM Ha ii OCHOBi pilleHHAMM CBpOIENCbKOTO CYAy 3 IIpaB
aopnHu (Hapaai — €CITA, Cya) (cypoBi mperieaeHTr) i € 060B’s13K0-
BUMM AASl BUKOHaHHS Hal[iOHAABHMMM KOMIETEHTHUMM OpPraHaMMU ITip
4yac KpMMiHAABHOTO CYAOUMHCTBA%

[TpaBo Ha CIIpaBeAAMBMIL CYA € OAHUM i3 yYHAQMEHTaAbHUX IIpaB,
SIKi TIOBMHHI rapaHTYBaTUCh AEP>KaBOI0 3aAASl HOPMAABHOrO (PyHKLio-
HYBaHHS CYYaCHOTO A€MOKPATUYHOTO CYCIliAbCTBa. AaHe IpaBo 3aKpi-
IA€He y HU3Li MDKHapOAHMX aKTiB, 30KkpeMa, y cTarTi 6 KonBeHii,
Ky parudikoBaHo 3akoHom Ne475/97-BP Bia 17.07.1997 poxy.
BkasaHa CTaTTs CKOMIIOHOBaHa 3 PSIAY €eAeMeHTIB — 3araApHuX (general
guarantees) Ta 0cob6AuBuMX rapaHriit (specific guarantees), siki B cykymn-
HOCTi AQIOTb MOXXAMBICTb TOBOPUTH MPO 3abe3MeveHHs MMpaBa Ha CIpa-
BepAMBHMIL cyA. Tak, cratts 6 KoHBeHLil € oaHielo i3 Haito6'eMHimmx
cratelt KonBeH1ii, Ta 3aKpinAeHa HaCTYIIHUM Y/HOM:

«IIpaso Ha cnpasedrusuii cyo

1. Kowen mae npaso Ha cnpaseOAuBuli i nyoriMHUL po32aso 14020
CHpasy yHUpoooBH pPO3YMHO20 CHMIPOKY He3aiemHum i 6e3CHopoHHIM
cy0oM, BCMAHOBAEHUM 3AKOHOM, SKULL BUPIUUMD CNip w000 11020 Npas
ma 000B’93KiB UUBIAbHO20 Xapakmiepy ab0 BCMAHOBUMD 00TPYHMO-
BaHicmb 0Y0b-AK020 BUCYHYMO20 NPOMU HbO20 KPUMIHAALHO20 00BU-
HyBayeHHs. Cy0ose piuleHHS NPOOAOULYEMbCS NYOAIMHO, die npeca
i nmybaika momymp Oymu He OonyujeHi B 3dA 3AcCi0aHb NPOMS2OM
YCb020 C€Y00B0O20 p032AA0Y ab0 1020 4HACMUHU B iHmMepecax MOpaAi,
2poMadcbKk020 NOPSAOKY YU HAUIOHAALHOL 0e3neKku 8 0eMOKPAMUYHOMY
CYCHIAbCMBI, AKW,0 M020 BUMA2AOMDb IHMepecy HenoBHOAIMHIX abo

> CimoHoBuu A.B. €Bpomeiicbki cTaHAQpTV 3abe3NeYeHHsS IpaB AIAMHU Y AOCYAO-

BUIX CTaAisIX KPMMiHAABHOTO IpoLiecy YKpaiHu : aBTOped. AUC. ... KAHA. IOPUA. HAYK :
12.00.09. Xapk. Ha1l. yH-T BHYTp. cripaB. Xapkis, 2011. C. 15.
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Po3ain 1.
3MicT dyHKLiT 3aXMCTy B KpMMiHaibHOMY npoueci YkpaiHu

3AXUCH NPUBAIMHO20 HUMMSA CHOPIH, ab0 — MI€l Mipoio, W0 BUSHAHA
cyo0om cyBopo HeobXiOHOW, — KOAU 3d 0COOAUBUX 00CMABUH NYOAIY-
HicMb po32AsA0Y Moye 3AUKOOUMU IHIMepecam npasocyoos.

2. KoxceH, k020 00BUHYBA4EHO Y BYUHEHHI KPUMIHAAbHO20 NPABO-
NOpYUIeHHS, BBAWNAEMbCA HEBUHYBAMUM 00MY, 00KU 11020 BUHY He byde
00Be0eH0 B 3aKOHHOMY NOPAOKY.

3. KoxHuii 008uHyBaveHull y B4UHeHHI KPUMIHAAbHO20 NPABONOPY-
UIeHHA MA€E W0HAlMeHue maki npasa:

a) Oymu He2aliHo i 0emaAbHO NOIHPOPMOBAHUM 3PO3YMIA0I OAS
Hb020 MOBOK NP0 XApaKmep i NPU4UHYU 00BUHYBAHEHHS, BUCYHYIMO20
Npomu Hb020;

b) Mamu uac i mowauBocmii, HeoOXiOHI OAS MIO20MOBKU CBO20
3axucmy;

C) 3axuuwamu cebe 0COOUCMO YU BUKOPUCHIOBYBAMU HOPUOUHHY
donomozy 3axucHuKa, BubpaHozo Ha BAACHUL po3cyd, abo — 3a bpakom
00CMamHix KOumis OAS ONAAMU KWPUOUYHOL 00NOMO2U 3AXUCHUKA —
odepiyBamu maky 00MOMO2Y 0e30MAAMHO, KOAU Ub020 BUMALAIOMb
iHmepecu npasocyoos;

d) Oonumysamu cBiokiB 00BuHyBaueHHs ab60 Bumazamu, w06 ix
donumaru, a MaKkoy BUMAAMU BUKAUKY U1 00Numy CBiOKi8 3axucmy
Ha MUux camux yMOBAaXx, wio i cBiOKiB 00BUHYBAHEHHS;

e) AKWo BIH He pO3YMi€ MOBU, SKA BUKOPUCIMOBYEMbCA
8 cy0i, abo He pO3MOBASE Hew, — 00epyyBamy 0e30niammuy 00NoMo2y
nepekiaoaya.»

AHani3 crarti 6 KoHBeHLilI A03BOAsIE BUAIAMTU 3araAbHi (mpoie-
CyaAbHi) BMMOTHM, sIKi, cepep IHIIOrO, CTOCYIOTbCS IMUTaHb AOTPU-
MaHHsI CIIPaBEAAMBOCTI (30Kpema, piBHOCTI CTOpiH Ta 3MaraAbHOCTI
MPOBaAXKEHHS, MOTMBOBAHOCTI CYAOBOTO pillleHHs, mpaBa 30epiraTu
MOBYAHHSI 1 He CBIAUMTU MPOTU ceOe, BUKOPUCTAHHSI AOKa3iB, oTpu-
MaHUX He3aKOHHO abo0 X i3 mopyumeHHsMyu KoHBeHuil Ta iH.), my0Aiu-
HOCTi TPOBAAJKeHHsI Ta pO3YMHUX CTPOKiB (cT. 6(1) KoHBeHuii).

Ao 0COOAMBMX rapaHTii, B CBOI0 4Yepry, HaA€XaTb AOTPUMAHHs
npesymmuii HeBuHyBatocTi (CT.6(2) KoHBeHuil) Ta mpaB cTOpoHM
3axucty (ct. 6(3) KonBeHuii).
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MpaBo Migo3ptoBaHOro, 06BMHYBAYEHOr0 MaTh Yac i MOXK/IMBOCTi, HEOBXiAHI ANA NiArOTOBKM
CBOro 3aXMUCTy: Teopia i NnpakTUKa peanisayii y KpMMiHasbHOMY NpoBaAKeHHi YKpaiHu

3o0cepeaAMMO yBary Ha IIpaBaX, TAapaHTOBAHMX CTOPOHI 3aXMCTy
y KpMMiHaAbHOMY INIPOBaAXXeHHi, SIKi 3 OTAAY Ha BUILENPOLUTOBAHY
HOPMY BTiAeHi LIOHa/IMeHILle y I ATV KOMIIOHEHTax (a — e).

Peani3alliss KOHBeHLiHMX HOpPM 0e3mocepeaHbO TIOB’sI3aHa i3
npeueaeHTHoo npakTukor €CITA. Came €CIIA y cBoix pimeHHsx
TAyMaunTh HopMu KoHBeHuii, ToOTO, po3kpuBae ix 3MicT Ta BKasye
Ha NPAaBMABHUI AOPEYHMI MiAXiA IPABO3aCTOCYBAHHS, B TOMY YMCAI
i3 BpaxyBaHHAM BUKAMKIB CbOTOAEHH:, 33aAASl YHUKHEHHS CIIOTBO-
peHH: 3MICTy rapaHTii Ta 3A0BXXMBaHHA IiA Yac peaAisalii HOpMMU.

Taki pimenHa Cyay HapiAeHi BciMa BAACTHMBOCTAMU CYAOBOTO
NpeLieACHTY, a TOMY HAalLilOHAABHUM CyAaM Iip 4ac BUPIlIEHHS
NUTaHHs, Y1 OYyA0 0cobi 3abe3nevyeHe mpaBo Ha ePEeKTUBHUIT 3aXMUCT,
HeoOXiAHO 3BepTaTuCcs A0 KpuTepiiB, sKi BUpoOAeHi B mpakTuii
€CIIA, mo noBuHHO 6YTM BiAOOpa’keHO y MOTMBYBAAbHill 4aCTUHI
iXHix pieHp’.

Ilpu ubomy, HeoOXipAHO posymirtu, mo Cyp He HAaAQ€e IEBHOTO
BUYEPIIHOTO IepeAiKy 0OCTaBUH, BUMOI, HAsIBHICTb SIKUMX CBipuMAa
6 npo edbexTuBHUI 3axuct. Pazom 3 TuM, € miaxip, mo edekTUBHMIT
3aXUCT Yy KpMMiHaAbHOMY IIpolieci HEOAMIHHO BMMarae, o0 mipo-
3poBaHMiT a00 0OBMHYBaueHUIT OyB 3paTeH OpaTu yyacTb y Ipole-
Aypax, SIKi LIIOAO HBOTO INPOBOASITHCS; W00 BiH po3yMiB, 1O JOMY
KaXyTh, a iHII po3yMmiau Jiforo; mo6 itoMy Hapaau iHpopmaliioo
Ipo MiA03py uYM OOBMHYBauyeHHs; 100 BiH OyB moiHdopMOBaHUM
PO MACTaBY NPUIHATUX Y CIIpaBi pillleHb; 00O BiH MaB AOCTYII AO
MarepiaAiB crmpaBy; 106K IOMY HAaAaAU AOCTAaTHbO 4Yacy i MOXAM-
BOCTel AASl BIAIIOBiAI Ha OOBMHYyBa4yeHHs i Ha MIATOTOBKY AO CYAO-
BOTO PO3TASIAY CIpaBy; 1100 miA03proBaHui a00 00BUHYBaYeHUIT Mir
npeAacTaBUTH iHbOpMaLilo Ta AOKasM, SIKi CBiAYaTh Ha 110T0 KOPUCTbD;
106 3 HUM MIOBOAMAMCSA Y CIOCIO, SIKMIT He TOCTABUTD JIOTO B HECIIPU-
SATAMBE CTAHOBHMILE, i 106 B HbOTO OyAa MOKAMBICTb OCKap)XyBaTu

®  BoaomaniBceka T.B. 3actocyBaHHs cysamu YKpaiHy HPakTUKy €BPOIENCHKOIO CYAY

3 TIPaB AIOAMHU I[OAO 3a0e3IeueHHs paBa Ha epeKTUBHUIL 3aXUCT Y KPUMIHAABHOMY
npoBapXeHHi. [TionpuemHuymao, eocnodapcmso i npaso. 2017. Ne 12. C. 261.
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