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BCTY1I

ITicna mixksigarmii CPCP Ta BimMoBHu Bii MapKCUCTCHKO-JIEHIHCHKOT
imeoJsorii cTaJsio 3po3ymiamM, 110 BiTUM3HAHA IOPUCIPYIAEHIiA He
MoOsKe 0e3 HOBiTHBHOI MeTOO0JIOTil olmaHyBaTHu Ti HoBallii, AKi 3’ aBu-
aucs nicasa 1991 porky. OcHoBY Takoi MeTomoJioTiI moBMHHA OyJia 3a-
KJIACTHU TeOopid mep:KaBU i mpaBa, ajie, AK 3a3Ha4YaB OAWH 3 POCiChKUX
IpaBO3HABIIIB, IIA HAYKA, «...HE3BAKAIOUU HA BC1 3YCHUJIIIA 11 TOIBUIK -
HHUKIB, 3icTapuaacs»!.

ITocTana mpob6aemMa y HOBUX MiAPyUYHHKAX, 110 3MOTJIu 0 ypa-
XyBaTHU cydyacHi HOBaIlil O puANYHOI HAYKU i, CHCTeMaTHU3yBaBIIN
iX, cTBOPUTHU OiJIbII MPOTPECUBHI migxoam X0 Teopii mepskaBwm i
mpasa.

Opnuiero 3i cupo0 BUPiMIUTH Ha3BaHy IIPO0JIEMY € 3aIIPOIIOHOBA-
Huil migpyyHuK. oro ocHOBOIO € HaBYAIbHUII ITOCIGHUK 3 Teopii Aep-
JKaBU i mpaBa, BugaHuit aBTopoM y BugaBHUNTBL « BTl « YHiBepcu-
TeTchbKa KHuUra»» y 2005 porri, a Takok JeKI[ii, mpounTaHi aBTOpOM
Ha opugunyaomy paxyasreri JIBH3 « YABC HBY » y 2005—-2010 po-
kax. Kpim Toro, icToTHa wacTuHa migpyuyHuKa 6a3yeThCcsa Ha Bjac-
HUX HAYKOBUX po3pobkax aBTopa (MoHOTrpadii i craTTi ToOI110).

ITigpyunuk 06’eguye Tpu yacTuHM!: “MeTaTeopia neps;xaBu i mpa-
Ba”, “Teopia mep:xaBu” i “Teopia mpasa”. ¥V cBOI0 Uepry, 4acTUHA
«”Teopia mep:xaBu” CKJIaJAEThCA 3 UOTUPHOX podxinis: “IloraTTA,
cTaTryc i moxomxeHHda qepsxasu’, “@Pinocodis nep:xasu’, “CyTHICTSD,
dyuKIioHyBaHHA Ta dopma neps:kaBu’ Ta “Tunosoria mep:xkasum”.
Yacruua “Teopia mpasa” momingeTbea Ha Tpu posgiam: “EHIUK-
Jomenis Ta ¢ginmocodia mpasa”, “IIpaBoBa miaabHicTh” Ta “Ilopis-
HAJIbHE IPABO3HABCTBO .

Cuaixg maTu Ha yBasi, 110 OKpPeMi TeMu IiATOTOBJIEHI aBTOPOM Ha
OCHOBI BJJaCHUX IIePEeKOHAaHb i MAIOTh JEI0 AUCKYCIHHUHN XapaKkTep.
Hacammnepen 1e cTocyeTbca muTaHb Teopii AepsKaBu, 30KpeMa rjiaB
PO PO3BUTOK, (PopMU Ta MexaHi3M aep:kaBu. He BizMOBUBCA aBTOD
i Big momaHHA TeMUW, IPUCBAYEHOI THUIIOJIOTII AepKaBU, TigAX0ou

! Tne6os A. II. HoBoe mokoJsieHre YU4eOHUKOB II0 TEOPUHU TOCyAapcTBa U mpasa /
A. II. T'ne6os // T'ocynapcTBo u mpaBo. — 1997. — Ne 4. — C. 63.



10 AKOI pO3TJIAHYTO Yy TPhOX IJaBaX, a TAKOK BiJl CIeIiaJbHOTO
TeMaTUYHOTO PO3TIANY (hiToco(pChKOTO aCIEKTyY AepKaBU: TeOPilt
po i1 TOXOoAKeHHs, CYTHICTDh, QYHKIIIOHYBaHHA Ta IepPCIeKTUBH,
dbyHzaMeHTaJbHUN (II’ ATH I'JIaB) aHAJII3 AKOTO 3AiMICHEHO BIIEPIIIE
B YKpaiHi.

JlekinbKa TeM IMiATOTOBJIEHO HAa OCHOBI HAlpaImloBaHb iHIIUX
HayKOBI[iB. BoHU moTpebyBasin 0co6JIMBOI yBaru i mepepodKu AJid
TOTO, 11100 3’ACYyBaTH! BJACHI IMO3UIlii aBTOpa, YCYHYTH II€BHiI KOMII-
pomicu. Ha Bce 11e y migpyuHuKy 3p00JIeHO BiAMOBiIHI mocuIaHHA.

s Kpamioro 3po3yMiHHA OCHOBHUX ITOJIOXKEHB TeOopii Aep:raBu
i mpaBa aBTOp HaMaraeThCs iJIOCTPYBATU IX JOCTATHHOIO KiJIbKiCTIO
OPUKJIALIB, afKe JOCBiL AMTaKTUKY CBIiTUUTD, IO HiIPYUYHUK , AKUHN
MicTUTH 6araTo iJIIOCTPOBAHOTO MaTepiasy, OiJbII iCTOTHO CIIPUIE
3aCBOEHHIO He0OXimHO1 iH(popMaItii, HisK TaKkuil, e TPUKJIALIB HEMaE.
Aune cTymeHTy He 000B’ A3K0BO 3alaM’ ATOBYBATH iX, TUM OiJIbIITe, 110
JLJI TIOAVHY i3 3BUUANHOIO IaM’ ATTIO I1e TOCUTD BaYKKO, afKe IIPUK-
Jaay BUPBaHIi i3 KOHTEKCTY BiATIOBIAHUX AKepeJ, i 3aBAaHHA IX 371e-
0iJIBIIIOTO € iTFOCTPATUBHUM.

¥ ninomy k nigpyusuk «Teopisa nepsxaBu i IpaBa» € CydacHUM i
CBO€YACHUM.

ABTOD cmofiBaeThCs, 110 HOTO MpaId IpUBepHe yBary He JIUIe
CTYIEeHTiB, a I HAYKOBIIiB, IKi 3afiMaiOThCs IPOOJIeMaTUKOIO, BUKJIA-
JIeHOIO B MiIPYYHUKY, i MAaTMe MO3UTUBHI BiATYKHU.



YQacmuna 1

METATEOPIA
AEPXKABU | TTIPABA

Memameopia — Teopia npo

Teopito. MeTaTeopisa aep:xaBu

i mpaBa BuBuae npeaMer i GyHKIiL
Teopil fepskaBu i mpasa,

a TakoXK 11 HayKOBUH cTaTyc,

TOOTO MicIie Teopii mepskaBu i mpaBa
B CHCTeMi ryMaHiTapHUX HAYVK

Ta PUAUYHUX JUCIIUILIiH




I'nasa 1

['lpeAMeT | HayKOBMI CTATYC TeopIl Aep>KaBu
| NpaBa

ITpegmer Teopii gep:xkaBu i mpaBa Ak HayKu © Teopia mepskaBm i mpaBa
B cucteMi Hayk ©® Teopia gepsxkaBu i mpaBa B cucTeMi coIlialbHUX HaAYK
® Teopia nep:kaBu i mpaBa B cUCTEeMi IOPUANYHUX HAYK

§ 1. MNpeamer Teopii Aep>kaBu i NpaBa K HayKu

Teopia nep:xkaBu i mpaBa ak Hayka. ¥ Craponasubomy Kurai icHyBa-
J10 IpOKJIATTSA: «II[06 Bam »xuTH B erroxy 3min» 1. Ha mpoTusary mbomy
Bimomuit pociticekuit moet @. I. TroTueB nucas: «BaaskeH, KTo Imoce-
THJI Cei MUP B €r0 MUHYTHI POKOBEIE...»2. Har uac o3HamMeHOBaHUI 1
«paTalbHUMU XBUJIUHAMU», i «3MiHamMu». CyuacHe yKpaiHCbKe
CYCITiIBCTBO Ha MOpPo3i 3i1amy. I He BUnmagKoBo AemaJi 6ibIT 3pocTae
#ioro morpeba B rpaMOTHUX IOPUCTAX, AKi He TiILKM 6 3MOTJIN 3aXWC-
TUTHU IIPaBa 'POMAaAH, a i 'PaMOTHO chOPMYJIIOBATH 3aKOHU 3aXUCTY
cycHoiJibcTBa.

daxiBIi 3 KpuMiHAJIBLHOTO TPaBa 60PIOTHCA 3i BJIOUMHHICTIO, (ha-
XiBIli MUBiILHOTO mpaBa 3a0e3meuyioTh MPaBoBe PYHKI[IOHYBaHHS
OiATPUEMHUIIBKOI AiAJbHOCTI, (haxiBIli agMiHicTpaTUBHOTO IIpaBa
mepeiMaThCA TUTAHHAM AePyKaBHOTO yupaBiainaa. OnHak agmiHi-
CTpaTUBHe, KDUMiHaJIbHe, IIUBiJIbHE IPaBo — Ie rajaysi mpasa. Buxi-
ITHUM MaTepiajaoM IJid HUX CIYMKUTDH TeoPid IpaBa, IIo € CKJIaJ0BOIO
JacTuHOIO QyHAAMEHTAJIbHOI HAYKU meopisa depicaéu i npasa.

3HaUYeHHS TEOPETUUHUX PO3POOOK AOCUTH Beauke. ¥ 1975 porri
BUJATHUIN aMepUKaHCbKUM coiriosor [I. Beasn omy0ikyBaB mpairio
“HacTyn mocTiHAyCTpiaJbHOTO CyCHiIbCcTBA”, A€ HATOJOCUB, IO B

! Kunr C. Hecymas orous / C. Kunr ; [nep. ¢ anri.] // Kuar C. Is6panHbie mpousBeie-
Hud : B 3 1. / Cruen Kunr. — CII6. : Hepa-Jlax, 1992-1992. — T. 1 : Hecy1as orosb.
Tyman. —1992. — C. 172.

2 TroryeB ®@. U. Hunepon / @. U. Torues // Trorues ®@. U. Counnernus : B 2 1. /
®. U. Tworues. — M. : XynokecrBenHada jgureparypa, 1980-1980. — T. 2. — 1980. —
C. 62. — (Cepusa «Knaccuxku u COBpeMEHHUKH » ).
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yMOBax IIOCTiHAyCTpiaabHOI IMBiaisalii, 10 AKOI HMHI HaJeXXaTb
CyCHiJIbCTBa IIPOBIZHUX KpaliH CBiTY, eHTPAJbHY POJb BiIirpaioThb
TeopeTUuHi 3HaHHa!. BogHouac ciifg 3asHaunTH, 100 OYAb-AKa TEO-
pia, TobTo cucmema cydicens, ideil, nonams, HabyBae cTaTycy Hay-
KM, SKINO MiTHOCUTHCA IO BUPOOJIEHHS HOCTOBIpHUX ¥ ysarajabHe-
HUX 00’€KTUBHUX 3HAHD PO IIeBHi ABUINA i Tpoliecu AifiCHOCTI, 1110
IIPOIIOHYIOTH CUCTEMY IIPUHOMIiB, CII0CO0iB (MeXaHi3M) BUKOPUCTAH-
HA OUX 3HAHb y cycHinbHiN npaxkTtuii. Hayka cTaHOBUTH TBOPUY
IiATBHICTH YUEHUX 3 OTPUMAHHA Beiel cymMu Oe33alepeyHuX i HasdAB-
HUX 3HAHBb AK pe3yJIbTaT HayKoBoro BupobHuIiTea. Hayka, Ha Bigmi-
HY BiJi iHIIIUX BUAIB IiAIBHOCTI, 3a0e3meuye 30araueHHA 3HAHDb, OKpe-
cJro€e HOBi 00pii B meBHi# cdepi i mum cTumynoe OyaAb-AKY iHITY
TisIIbHICTD.

BigminHicTs HAYKM Big OyAeHHOTO Mi3HAHHS MOJIATAE B TAKOMY:

1) icmunHicmb — HayKa BijoOpaskae icTuHHI 3HAHHS IPO 00’ €K TUB-
HY peaJbHiCTBh;

2) ii JocmigKeHHA He 00MedHcyromuvcesa 00’ ekmom 0yoernnozo 0ocgidy.
Hanpukiaza, Hayka BUBYAE MOHATTS CYTHOCTI IIpaBa, 6e3 SKOoro B
IMOBCAKIEHHOMY JKUTTI MOXKHA, Y IPUHINIIL, O0IATHIC;

3) 06’ekmusHicmb — NI HaYKU XapaKTepHa HasgBHICTb crerudiu-
HOTO amapaTy IpoIeayp i MeToxiB, 110 BUKOPUCTOBYIOTHCS CIIe-
miagicraMu AJisd 3400yTTSA i mepeBipKYU 3HAHD;

4) cucmemamuyHicmbv — 03HAUAE, 1[0 HAYKOBE 3HAHHS — I 3aBIK AU
cucTeMaT30BaHe 3HaHHA. Hayka cmiBBigHOCUTE yci cBOi Hay-
KOBi pe3yJabTaTH 3 iCHYI0UOI0 CHUCTEMOIO aKCioM, IIOJIOYKEHb YU
IIOCTYJIATIB i JuIme micasa mboro momae ix mo 3arajabHOI CKapO6-
HUIIi HAYKOBUX 3HAHb. [Ipu oMy momnepeaHi 3HaHHA He BiIKUT-
Ial0ThCs, a JIUIIIEe ITePeOCMUCTIOI0THCS Ta YTOUHIOIOTHC;

5) HayKOBe 3HAHHA 3aBIKIU Ma€ 302AJbHO3HAYYULULL xapaKkmep,
OCKiJIbKHM allejioe He CTLIBKYU A0 VHiKaJIbHUX MOYKJIHNBOCTEH BU-
IaTHUX JIIOAEeH, CKiJIbKU CTae JOCTYIIHUM JJIS BCiX, XTO Ma€ Bifg-
nmoBigHy miarorosrky. OgHAaK Iie He 03HAUYAE, 1[0 HAyKa He Ma€ BJia-
CHOI CcIIeIiaJibHOI MOBU: TePMiHiB, TOHATH, CUMBOJIiB U1 3aKOHIB;

6) Tpo HAYKy MOKHA TOBOPUTH JIUIIIE TO/i, KOJIU IIPOIeC 3400y TTs
HOBUX 3HAHB Ta IX cucTeMaTu3aIlii crae He JIAIIe 3aCO00M JidiIb-
HOCTI Jifofiett (K 1e 6yJI0 Ha MouaTKy icTopii JroacTBa), a OqHi€0
3 i camocrifinux miaeii. [Ipu mboMy HayKa € MOTYTHBOIO CHJIOIO
IIepeTBOPEHHSA CYCHiJIbCTBA.

! Besn [. Cpsigyiee moCTUHAYCTPUAIBHOE 00I[ecTBO. ONBIT COIUATBLHOTO MIPOTHO3MU-
poBanus / 1. Benu ; [ep. ¢ aura. B. JI. UHosemuesa]. — M. : Academia, 1999. — C. 18.





